DEPARTMENT OF THE ARMY

HEADQUARTERS UNITED STATES ARMY TRAINING AND DOCTRINE COMMAND
FORT MONROE, VIRGINIA 23651-5000

REPLY TO

S ATTENTION OF 1 3 MAR 1938
ATBO- A (715)

MEMORANDUM FOR Commanders, TRADOC Installations, ATTN:
Directors of Contracting

SUBJECT: | nherently Governnment Functions in TRADCC Directors of

Contracting and the O fice of Principal Assistant Responsible for
Contracting

1. Ref er ences:

a. Ofice of Federal Procurenment Policy (OFPP) Policy Letter
92-1, "lInherently Governnental Functions."

bh. O fice of Managenment and Budget G rcular A-76

2. In response to a request from HQDA, the TRADOC Chi ef of Staff
is directing installations to review all positions to identify
those appropriate for outsourcing under A-76. As a result, you
w Il be asked to review the directorate of contracting (DOC)
operation and identify any positions that could be perforned by a
contractor. Thi s menorandum provi des gui dance and establ i shes
TRADOC policy on determ ning what functions w thin TRADOC DOCs
and the Ofice of the Principal Assistant Responsible for
Contracting (OPARC) are, by their nature, inherently

gover nnent al .

3. Recommend you review the OFPP policy letter (ref a) which can
be found at the follow ng website: ww. whitehouse. gov/ WH ECP/
OMB/html/circulars/a076/a076sa5.html. This policy letter

provi des guidelines that will assist you and other directors in

determ ni ng whether a particular function is inherently
gdgvernmental.

4, As a matter of policy, the use of service contracts to
performinherently governnental functions is prohibited since
these functions are so intimately related to protecting the
public's interests that they can only be perforned by governnent
personnel .
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a. In nost instances, such functions can be categorized as:
(1) functions involving the act of governing, i.e., the
di scretionary exercise of governnental authority; or (2)
functions involving nonetary transactions and entitlement.

b. OFPP policy states, in part, that inherently governnenta
functions involve, anong other things, interpretation and
execution of the laws of the United States so as to: (1) bind the
United States to take or not to take sone action by contract,
policy, regulation, etc.; (2) determne, protect, and advance the
economc, political, territorial, property, or other interests of
the United States; or (3) exert ultimate control over the
acqui sition, use, or disposition of the property, real or
personal, tangible or intangible, of the United States, including
the collection, control, or disbursenent of appropriated and
ot her federal funds.

5. Actions taken on behalf of the public's business nust be
taken as a result of informed, independent judgnments made by
governnment officials who are ultimately responsible under statute
and regulation. Effective and efficient contracting support is
critical to supporting acconplishnent of the core mssion of the
command.  Therefore, judicious care nmust be exercised when naking
deci sions on what functions are, or are not, inherently

gover nnent al .

a. By definition, contracting offices exist to support the
acqui sition of needed supplies and services. MWarranted
contracting officers are enpowered to bind the governnment, and
nmust conply with statutes and regul ati ons that govern the
process. Mst of the major functions perfornmed within a DOC or
OPARC are inherently governnental since they clearly fit within
gui dance established in the OFPP policy letter

b. Appendix Ato the OFPP policy letter is an illustrative
list of functions considered to be inherently governnental
Anong the contracting-related functions on this list are those
where the person is: determning what supplies or services are to
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be acquired by the government, a voting nenber of a source

sel ection board, approving any contract docunents, awardi ng
contracts, admnistering contracts, and termnating contracts.
These functions are inherently governnental and cannot be
acconplished by contractor enployees. Consequently, DOC or OPARC
positions that are considered inherently governnmental include
directors, contract specialists, cost/price analysts, procurenent
anal ysts, and managenent anal ysts directly involved in executing
contractual actions, analyzing requirenents, developing policy,
and neasuring contractor performance.

6. Functions within acontracting office are conprised of a
series of subordinate and supporting tasks, the majority of whict
are- inherently governnental because they directly involve

di scretionary exercise of governnental authority or nonetary
transactions. However, there nmay be sone other subordinate and
supporting tasks which are not necessarily inherently

gover nnent al .

a. Appendix Bto the OFPP policy letter is a list of
services and actions that are not considered to be inherently
governnental. Mst contracting-related functions on this |ist
are for providing support or assistance, such as those: involved
wth or related to the evaluation of another contractor's
performance, in support of acquisition planning, providing
assistance in contract nmanagenent, providing technical evaluatior
of contract proposals, providing assistance in devel oping
statenents of work, as technical advisors to a source selection
board, as a nenber of source eval uation board, and providing
I nspection services.

b. Some functions that nmay be considered for perfornmance by
a contractor could include support and peripheral functions such
as clerical, admnistrative, ADPE support, data collection and
reporting, contract close-out, etc. Depending upon the
particular situation, there may also be instances where it is
appropriate to use a contractor for some support functions such
as cost/price analysis. An alternative may be to consider using
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contractor support for these functions to augnent the governnent
work force during' peak workload periods.

7. Even though it may be appropriate for sone support or

assi stance to sonetinmes be provided by a contractor, nost tasks
performed by contracting offices are interdependent and
inextricably linked together. To de-link inherently governmenta
tasks fromthose which could be perfornmed by a contractor nmay not
be in the best interests of the governnent. G ear and convincing
evi dence that a subordinate task can be de-linked from an

i nherently governnental function nust be present in order to

precl ude an unacceptabl e i npact on contracting support. Even
when a related task or function is determned not to be
inherently governmental, it may be extrenely difficult to perform

the task or function wth contractor personnel w thout creating a
personal services relationship between a contractor's enployee(s)
and the governnent enpl oyee responsible for executing the
contracting support mssion

8. If you need assistance in performng this analysis, please
contact Don Fitzgerald, DSN 680-3485; CM. (757) 727-3485;
e-mai | fitzgerdemonroe-emhlQ.army.mil.

(aact.

DAVID C. CLRGETT, Jr.

Colonel, Ggneral Staff

Principa aistant Responsible
ting

FOR THE COMVANDER

CF.
SADBU, ATTN: ATCS-B, Fort Monroe, VA



